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IN THE UNI TED STATES COURT OF APPEALS

FOR THE FOURTH CIRCUI T

No. 96-4876

UNI TED STATES OF AMERI CA,

Appel | ant

TONY LEONG

Appel | ee

ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

SUPPLEMENTAL BRI EF FOR THE UNI TED STATES

JURI SDI CTl ON

This is a government appeal from an order of the district
court (WIllians, D.J.) suppressing a confessionin a crimnal case.
The district court, which had jurisdiction under 18 U S.C. 3231,
entered the suppression order on Cctober 18, 1996. Joint Appendi x
(J.A) 31-34. The governnent tinely filed a notice of appeal on
Novenber 14, 1996. J.A. 36. This Court has jurisdiction under 18
U S C 3731.

QUESTI ON PRESENTED
Whet her 18 U. S.C. 3501 renders Leong's unwarned statenent

adm ssible in the governnent's case in chief at trial, even though



this Court has held that Mranda v. Arizona, 384 U S. 436 (1966),

requi res suppression of the statenent.
STATEMENT OF THE CASE
On July 15, 1996, appellee Tony Leong was indicted in the
United States District Court for the District of Maryland on one
count of being a felon in possession of a firearm in violation of
18 U S. C. 922(9). Leong noved prior to trial to suppress a
statenent he made admitting ownership of the firearm claimng that

the statenent was taken in violation of Mranda v. Arizona, 384

U S 436 (1966). Followng a hearing, the district court ordered
suppression of the statement, finding that Leong had been in
custody at the tine he nade it, and that he had not been advi sed of
his rights as required by M randa.

The governnent appeal ed, and this Court heard oral argunent on
May 5, 1997. On June 26, 1997, the Court issued an unpubli shed,
per curiam decision affirmng the district court's suppression
order. The governnent did not petition for rehearing or file a
suggestion for rehearing en banc. On July 16, 1997, however, the
Court sua sponte issued an order directing both the United States
and Leong to file supplenental briefs addressing the inpact of 18
U S. C 3501 on the admssibility of Leong's confession.

STATEMENT OF FACTS
1. At about 3 a.m on June 1, 1996, O ficer N chols of the

United States Park Police observed a vehicle speeding on Maryl and



Route 197. Nichols pulled the vehicle over in a dark, wooded, and
fairly isolated area. After asking for the driver's |license and
registration, N chols issued the driver a warning citation for
speedi ng. Leong was one of three passengers in the vehicle, in
addition to the driver; he was seated in the |left rear passenger
seat .

Wil e speaking with the driver, N chols noticed an odor of
al cohol emanating fromthe vehicle. N chols asked the driver if he
had consuned any al cohol and whether there was alcohol in the
vehicle. The driver responded to both questions in the negative,
but stated that sone of his passengers m ght have been drinking
earlier. Ni chols then ascertained that all of the vehicle's
occupants were under 21 years of age. N chols asked if he could
search the vehicle and the driver consented. All four passengers
exited the vehicle and walked to its rear at N chols' request.
None of the passengers was handcuffed, guarded, or told he was
under arrest.

During the ensuing search, N chols discovered a handgun in a
pl astic holster on the floor behind the driver's seat. Ni chol s
pi cked up the firearm and wal ked to the rear of the car, where he
told all four passengers to squat and put their hands above their
heads. Ni chol s asked, "Wose gun is this?," but received no
response. After a few nonents, the driver becane a bit distraught
and also said, "Cone on, whose is it?" Ni chols then told the
group, "if sonmeone doesn't -- if | can't find out who this gun
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belongs to, I'mjust going to have to assune it's one -- it could
be any of you and you're all going to be placed under arrest, you
know, till | figure this out.” J.A 13. After N chols again asked
who owned the gun, Leong admtted that the gun was his. Nichols
t hen pl aced Leong in handcuffs.

2. Leong filed a notion to suppress his adm ssion on the
ground that he made the statenment in response to custodial
interrogation by N chols, and that he had not received the warni ngs
required by Mranda v. Arizona, 384 U S 436 (1966). The
gover nnment opposed t he suppression notion solely on the ground that
M randa war ni ngs were not required because Leong was not in custody
when he admtted owning the gun. Follow ng a hearing at which only
O ficer Nichols testified, the district court determ ned t hat Leong
was i n custody when Nichols asked the group who owned the gun, and
that Mranda required the suppression of his unwarned statenent.

3. Followi ng briefing and oral argunment, this Court issued an
unpubl i shed per curiam opinion affirmng the suppression order

United States v. Leong, 116 F.3d 1474, 1997 W 351214 (4th Cir.

June 26, 1997). The Court determned that the only "issue for
review i s whether Leong was 'in custody' for purposes of Mranda;
if so, his adm ssion was properly suppressed by the district
court." 1997 W 351214, at *2. On that point, the Court held that
the routine traffic stop evolved into custodial interrogation
within the nmeaning of Mranda "when Leong was subjected to
guestioning by Nichols after being told that he and the others were

4



going to be placed under arrest until N chols found out who owned
the firearm" |d. at *4. Under those circunstances, the Court
reasoned, a reasonable person would have believed he was not free
to leave and that he was in custody. | bi d. Because M randa
war ni ngs were not adm ni stered, the Court held that the suppression
of Leong's statenent was proper. [bid.

4. The governnent did not petition for rehearing or file a
suggestion for rehearing en banc of the Court's decision wthin the
14- day period prescribed by Rul es 35(c) and 40 of the Federal Rules
of Appellate Procedure. I nstead, on July 14, 1997, the United
States noved in the district court to dismss the indictnent
agai nst Leong, and a dism ssal order was entered on July 16, 1997.1
Also on July 16, however, this Court issued an order

direct[ing] the parties to submt supplenental Dbriefs

addressing the effect of 18 US CA Sec. 3501 on the

adm ssibility of Leong's confession, including the effect of

the statute on Mranda v. Arizona, 384 U S. 436 (1966), and
any constitutional issues arising therefrom

1 We do not believe that the dism ssal of the indictnent
necessarily renders noot the supplenmental question concerning the
i npact of Section 3501. This Court had not issued its nmandate on
July 16, and therefore the district court my have |acked
jurisdiction to dismss the indictnent. See United States .
Rodgers, 101 F.3d 247, 251 (2d Gr. 1996) (in general, "[a]
district court does not regain jurisdiction until the issuance of

t he mandate by the clerk of the court of appeals"). In any event,
as far as we are aware, there would be no I egal bar to re-indicting
Leong within the statute of limtations if this Court were to

reverse its decision suppressing his confession. See United States
v. Cefaratti, 202 F.2d 13, 14 (D.C. Cr. 1952) (holding that
governnment appeal from order suppressing evidence was not noot
despite di sm ssal of rel evant counts of indictnment where gover nnment
planned to re-indict if suppression order were reversed), cert.
denied, 345 U. S. 907 (1953).




This brief addresses those issues.?
SUVVARY OF ARGUMENT
In enacting 18 U S.C. 3501, Congress attenpted to secure the
adm ssibility in federal courts of statenments that woul d ot herw se
be suppressed under the Suprene Court's decision in Mranda v.
Arizona, 384 U S. 436 (1966). The Suprenme Court has recently
enphasi zed, however, that Congress has no power to overrule its

interpretations of the Constitution. Cty of Boerne v. Flores, 117

S. C. 2157, 2163-2164 (1997). Thus, if Mranda represents the
Suprene Court's interpretation of the Constitution, Section 3501 is
i nvalid.

Both Mranda itself, and the Court's continued application of
Mranda in cases arising in state courts, suggest that the Court
views Mranda as based on the requirenents of the Constitution. In
ot her deci sions, however, the Court has stated that the particul ar
warnings set out in Mranda are not thenselves required by the
Constitution, but are nerely "prophylactic" rules. These cases may
be in tension, but it is ultimtely the Suprenme Court that wll
have to reconcile them Just this Term the Court reiterated that

the |l ower federal courts cannot assunme that controlling decisions

2 W note that the government did not invoke 18 U. S.C 3501
inthis case and that the district court therefore did not consider
its bearing on the admssibility of Leong's statenent. If this
Court were to hold that Section 3501(a) is constitutional and that
it supersedes Mranda, we believe it woul d be appropriate to renmand
the case to allow the district court to nake a determ nation of
voluntariness in the first instance.
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of the Court have been overruled sub silentio, but nust foll ow

t hose decisions until the Court itself overrules them Agostini v.
Felton, 117 S. Ct. 1997, 2017 (1997).

The inescapable conclusion from the Court's nopst recent
jurisprudence, therefore, is that it would not be appropriate for
the lower courts, including this Court, to apply Section 3501 to
admt a defendant's statenent in a case in which Mranda would
require its suppression, or for the Departnent of Justice to urge
the lower courts to do so. Shoul d the issue of Section 3501's
validity or the constitutional status of Mranda be presented to
the Suprene Court, however, the sane considerations would not
control, since the Suprene Court (unlike the |ower courts) is free
to reconsider its prior decisions, and the Departnent of Justiceis
free to urge it to do so.

ARGUMENT

TH'S COURT IS NOT FREE TO APPLY 18 U.S.C. 3501 TO ADM T EVI DENCE
THAT WOULD BE EXCLUDED UNDER M RANDA V. ARI ZONA, BECAUSE M RANDA | S
THE SUPREME COURT' S CONTROLLI NG AUTHORI TY ON THE ADM SSI BI LI TY OF
STATEMENTS MADE | N CUSTODI AL | NTERROGATI ON.

A. M randa v. Arizona.

The Self-Incrimnation Clause of the Fifth Anmendnent
guar antees that no person "shall be conpelled in any crimnal case
to be a witness against hinself.” U S. Const., Amend. V. The
constitutional privilege against conpelled self-incrimnation
"protects an accused only from being conpelled to testify agai nst

himself, or otherwise provide the State with evidence of a



testinoni al or conmuni cative nature." Schnerber v. California, 384

US 757, 761 (1966). The "privilege is fulfilled only when the
person is guaranteed the right to remain silent unless he chooses
to speak in the unfettered exercise of his own wll." 1d. at 763

(internal quotation marks omtted). See also Pennsylvania v.

Muni z, 496 U. S. 582, 596 (1990) ("[a]t its core, the privilege
reflects our fierce unwillingness to subject those suspected of
crimre to the cruel trilemma of self-accusation, perjury or

contenpt”) (internal quotation marks omtted); Kastigar v. United

States, 406 U. S. 441, 445 (1972) (Suprene Court "has been zeal ous
to safeguard the values that underlie the privilege").

Until Mranda was deci ded in 1966, the Suprene Court generally
anal yzed the admssibility of confessions "as a question of due

process." Wthrow v. WIllians, 507 U S. 680, 688 (1993). See

Oregon v. Elstad, 470 U S. 298, 304 (1985) (admssibility of
statenents "judged solely" by voluntariness under Due Process
Cl ause before Mranda). Under that approach, the Court exam ned
the totality of the circunstances "to determne whether a
conf essi on had been nmade freely, voluntarily and wi t hout conpul sion
or inducenent of any sort." Wthrow, 507 U S at 689 (interna
guotation marks omtted). That inquiry typically focused on such
factors as the length and continuity of the interrogation, its
| ocation, the presence of police coercion, the defendant's
maturity, education, and nental and physical condition, and whet her
t he defendant was advised of his rights to remain silent and to

8



have counsel present during custodial interrogation. 1d. at 693-
694.

In Mranda v. Arizona, 384 U S 436 (1966), however, the
Suprene Court announced a new anal ytical approach under the Self-
Incrimnation Clause to cases involving custodial interrogation.
Mranda held categorically that no statenents stenmng from
custodial interrogation of a suspect would be adm ssible at trial
unl ess the police first provided the suspect with a set of four
specific "warnings."® 1d. at 444. After canvassi ng contenporary
i nterrogation procedures, the Court concluded that such saf eguards
were necessary because custodial interrogation is inherently
coercive; thus, "[u]nless adequate protective devices are enpl oyed
to dispel the conpul sion inherent in custodial surroundings, no
statenent obtained fromthe defendant can truly be the product of
his free choice.”" |d. at 458; see id. at 467 ("w thout proper
saf eguards the process of in-custody interrogation * * * contains
i nherently conpelling pressures which work to undermne the
individual's will to resist and to conpel himto speak where he
woul d not otherw se do so freely").

The M randa Court acknow edged that the Constitution required

no "particular solution for the inherent conpulsions of the

3 The Court held that, prior to any questioning, suspects in
custody nmust be told (1) that they have the right to remain silent;
(2) that any statenents they make can be used against them (3)
that they have the right to the presence of an attorney during
questioning; and (4) that an attorney will be appointed for themif
they cannot afford one. Mranda, 384 U. S at 444.

9



interrogation process"” (384 U S. at 467), and it expressly left
open the possibility that Congress and the States m ght "devel op
their own safeguards for the privilege, so long as they are fully
as effective as [the warnings] in informng accused persons of
their right of silence and in affording a conti nuous opportunity to
exercise it." |ld. at 490. The Court held, however, that unless
equal ly effective alternative procedures were adopted, the warning
"saf equards nust be observed." |d. at 467.

The M randa Court concluded by reversing the convictions in
all four of the consolidated cases before it -- three of which
arose in state courts. In each case, local |aw enforcenent
officers had either failed to advise, or had i nconpl etely advi sed,

the suspects of their rights prior to questioning. See Mranda,

384 U. S. at 491-499. Under the rule adopted in Mranda, those
deficiencies required r reversal, despite the Suprene Court's express
acknow edgenent that it "mght not find the defendants' statenents
to have been involuntary in traditional terns." 1d. at 457.

B. 18 U S. C._ 3501.

Two years after Mranda was decided, Congress enacted 18
U S C 3501.% Section 3501(a) provides that "in any crimna
prosecution brought by the United States," a confession "shall be
adm ssible in evidence if it is voluntarily given." The statute

requires trial judges to nmake a threshold determ nation of

4 The full text of Section 3501 is set forth in an Addendum
to this brief.
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vol unt ari ness outsi de the presence of the jury (18 U.S. C. 3501(a)),
and provides that voluntariness shall be assessed based on the
totality of the circunstances -- including whether or not the
"def endant was advi sed or knew that he was not required to nmake any
statenent and that any such statenent could be used against him"
and whet her the defendant had been advi sed of his right to counsel
(18 U.S. C. 3501(b)). Section 3501(b) expressly states, however
that the "presence or absence" of any particular factor "need not
be concl usive on the issue of voluntariness of the confession.”

Congress clearly intended that Section 3501 woul d supersede
M r anda. Mranda held unqualifiedly that any statenents mnade
during custodial interrogation and not preceded by the requisite
war ni ngs woul d be inadm ssible at the suspect's trial. Section
3501, by contrast, makes voluntariness the sole prerequisite to
adm ssibility, and deenms any warnings sinply one of several non-
exclusive factors to be considered in determ ning voluntariness.
By its terns, Section 3501 precludes suppression of an otherw se
voluntary confession solely because of the lack of warnings,
whereas M randa requires such suppression.

The legislative history confirns Congress' intent to reject
Mranda and to restore the traditional pre-Mranda vol untariness

anal ysi s. Criticizing Mranda as "an abrupt departure from

precedent," the Senate Report explained that:

By the express provisions of the proposed |egislation the
trial judge nust take into consideration all the surroundi ng
circunstances in determning the issue of voluntariness,

11



i ncluding specifically enunerated factors which historically
enter into such a determ nation. Wether or not the arrested
person was infornmed of or knew his rights before questioning
is but one of the factors. * * *

The commttee feels that it is obvious fromthe opinion
of Justice Harlan and ot her dissenting Justices * * * that the
overwhel m ng weight of judicial opinion in this country is
that the voluntariness test does not offend the Constitution
or deprive a defendant of any constitutional right. No one
can predict with any assurance what the Suprene Court m ght at
sone future date decide if these provisions are enacted. The
comm ttee has concl uded that this approach to the bal anci ng of
the rights of society and the rights of the individual served
us well over the years, that it is constitutional and that
Congress should adopt it. After all, the Mranda decision
itself was by a bare mpjority of one, and with increasing
frequency the Supreme Court has reversed itself. The
commttee feels that by the time the issue of
constitutionality wuld reach the Suprenme Court, the
probability rather is that this |egislation would be upheld.

S. Rep. No. 1097, 90th Cong., 2d Sess. (1968), reprinted in 1968

U. S. Code Cong. & Ad. News 2112, 2137-2138. Senate opponents al so
recogni zed that, by "mak[ing] voluntariness the sole criterion of
the adm ssibility of a confession,” Sections 3501(a) and (b) were
"squarely in conflict with" Mranda. 1d. at 2210-2211. Likew se,
bot h t he proponents and the opponents of Section 3501 in the House
of Representatives recognized that the legislation rejected

Mranda. See, e.qg., 114 Cong. Rec. 16,066 (1968) (remarks of Rep.

Celler); id. at 16,074 (Rep. Corman); id. at 16,278 (Rep. Poff);
id. at 16,279 (Rep. Taylor); id. at 16,296 (Rep. Randall); id. at
16, 297- 16, 298 (Rep. Poll ock).

C. Anal ysi s.

There i s no question that Congress has the power to supersede
judicially created rules that are not thenselves required by the

12



Constitution. Cf. Palernpb v. United States, 360 U S. 343, 353 n. 11

(1959) (upholding federal statute establishing nore narrow
di scl osure of "Jencks" materials than prior Court-created rule
because statute transgresses no "constitutional barrier” and the
"power of this Court to prescribe rules of procedure and evi dence
for the federal courts exists only in the absence of a rel evant Act
of Congress"). Congress does not, however, have the power to alter
t he substance of the Supreme Court's constitutional interpretations

by I egislation. See Cty of Boerne v. Flores, 117 S. C. 2157

2163-2164 (1997) (invalidating Religious FreedomRestoration Act).
The validity of Sections 3501(a) and (b) therefore depends on
whet her M randa inplenents constitutional requirenents or is an
exercise of the Suprene Court's supervisory powers. M randa's
hol di ng, and the holdings in several subsequent cases, depend on
the conclusion that Mranda is constitutionally based. Wile there
is tension within the Suprene Court's post-Mranda jurisprudence,
in the absence of an express Suprene Court holding overturning
Mranda and its progeny, this Court is not free to apply Section

3501 to admt evidence that M randa woul d excl ude. See Agostini V.

Felton, 117 S. C. 1997, 2017 (1997) ("if a precedent of this Court
has direct application in a case, yet appears to rest on reasons
rejected in sonme other line of decisions, the Court of Appeals
should follow the case which directly controls, leaving to this
Court the prerogative of overruling its own decisions") (quoting

Rodri guez de Quijas v. Shearson/ Anerican Express, Inc., 490 U.S.

13



477, 484 (1989)).°

The Mranda Court clearly based its holding on the
Consti tution. Mranda held that "[u]nless adequate protective
devi ces are enpl oyed to di spel the conpul sion inherent in custodi al
surroundi ngs, no statenent obtained fromthe defendant can truly be
the product of his free choice." 384 US. at 458. This was so
because the "process of in-custody interrogation,"” as the Court
understood it, "contains i nherently conpel ling pressures which work
to undermne the individual's will to resist and to conpel himto
speak where he would not otherwise do so freely." [d. at 467.
Thus, the Mranda Court concluded that a suspect's Fifth Amendnent
privil ege against conpelled self-incrimnation is always viol ated
unless police officers take effective neasures to dispel the

conmpul sion attendant to custodial interrogation.

> Although statutes nmust be construed if possible to avoid
difficult questions of their constitutionality, "[t]hat course is
appropriate only when the statute provides a fair alternative" to
the unconstitutional construction. Lewis v. United States, 445
U S 55 65 (1980). In this case, "[with the face of the
statute and the legislative history so clear” (ibid.), we discern
no plausible alternative construction that does not yield an
unavoi dable conflict with the dictates of M randa.

For exanpl e, Congress cannot be deened to have taken
advantage of Mranda's invitation to devise an "alternative[] for
protecting the privilege" that is "at |east as effective [as the
war ni ngs] in apprising accused persons of their right of silence
and in assuring a continuous opportunity to exercise it."
Mranda, 384 U S. at 467. Sections 3501(a) and (b) do not
require that suspects be infornmed of their rights; instead,
Congress sinply rel egated warni ngs back to their pre-Mranda
status as but one factor in the ultimte standard of
vol unt ar i ness.

14



The Suprene Court, however, has since retreated from that
aspect of its reasoning in Mranda. 1In a line of cases begi nning
with Mchigan v. Tucker, 417 U S. 433 (1974), the Court has held
that a violation of Mranda's rules is not per se a constitutional
violation; that is, a statenent is not necessarily "conpelled" in
violation of the Fifth Amrendnent privilege against self-
incrimnation sinply because it was unwarned. |n Tucker, a suspect
who had received inconplete Mranda warnings (in interrogation
before the Mranda decision itself) gave a statenent namng a
wi tness who later incrimnated the suspect at trial. The Court
hel d that suppression of the wtness' testinony was not required
under the "fruit of the poisonous tree" doctrine, because the
police conduct at issue "involved no conpulsion sufficient to
breach the ri ght agai nst conpul sory self-incrimnation[,] * * * but
departed only from the prophylactic standards later |aid down by
this Court in Mranda to safeguard that privilege." 417 U S. at
445-446. Citing Mranda's statenent that the Constitution does not
"necessarily require[] adherence to any particul ar solution for the
i nherent conpulsions of the interrogation process,"” Tucker
concl uded that:

[ Mranda] recognized that these procedural safeguards
were not thenselves rights protected by the Constitution but
were instead neasures to insure that the right against
conpul sory self-incrimnation was protected. *oxox The
suggested safeguards were not intended to "create a
constitutional straitjacket,"” but rather to provide practical

reinforcenent for the right against conpulsory self-
incrimnation.
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Id. at 444 (quoting Mranda, 384 U S. at 467).

Si nce Tucker, the Suprene Court has frequently stated that the
M randa rul es are "prophylactic" and that an unwarned statenent is
not necessarily "conpelled” in violation of the Fifth Arendnent.

See, e.qg., Davis v. United States, 512 U S. 452, 457 (1994);

Duckworth v. Eagan, 492 U.S. 195, 203 (1989); Connecticut V.

Barrett, 479 U. S. 523, 528 (1987). 1In Oegon v. Elstad, 470 U. S

298 (1985), for exanple, the Court again declined to suppress the
fruits of an unwarned statenent. In that case, the suspect
incrimnated hinself before receiving Mranda warnings, but then
subsequently received the warnings, fully waived his rights, and
signed a confession. The Court enphasized that the "fruit of the
poi sonous tree" doctrine "assunes the exi stence of a constitutional
violation," (id. at 305), and that, unlike the Fourth Anmendnent
exclusionary rule, which is triggered by an actual constitutional
vi ol ati on,

[t] he M randa exclusionary rule * * * sweeps nore broadly than
the Fifth Anendnent itself. It nay be triggered even in the
absence of a Fifth Arendnent violation. The Fifth Anmendnent
prohi bits use by the prosecution inits case in chief only of
conpelled testinony. * * * Mranda's preventive nedicine
provides a renedy even to the defendant who has suffered no
identifiable constitutional harm

But the Mranda presunption, though irrebuttable for
pur poses of the prosecution's case in chief, does not require
that the statenments and their fruits be discarded as
inherently tainted. Despite the fact that patently voluntary
statenents taken in violation of Mranda nust be excl uded from
the prosecution's case, the presunption of coercion does not
bar their use for inpeachnent purposes on cross-exan nation.

Id. at 306-307 (footnote and citations omtted; enphasis in
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original). Thus, while the Court reaffirmed Mranda's command t hat
the initial unwarned statenent nust be suppressed, it held that "in
situations that fall outside the sweep of the Mranda presunption”
(id. at 307), the adm ssibility of a statenent "should turn * * *
solely on whether it is knowingly and voluntarily nmade."” 1d. at
309.

The Court al so expressed the view that an unwarned st at enent
is not necessarily an unconstitutionally "conpelled" statenent in
New York v. Quarles, 467 U S. 649 (1984). There, the Court
recognized a "public safety" exception to the requirenent of
M randa war ni ngs, hol di ng that on bal ance, "the need for answers to
gquestions in a situation posing a threat to the public safety
out wei ghs the need for the prophylactic rule protecting the Fifth
Amendnent's privilege against self-incrimnation." 1d. at 657.

Li ke Tucker, Quarles rejected the prem se "that the statenment nust

be presuned conpel |l ed because of" the failure to deliver Mranda
warnings. 1d. at 655 n.5 (enphasis in original). The Court found
that "the doctrinal underpinnings of Mranda [do not] require that
it be applied in all its rigor to a situation in which police
of ficers ask questions reasonably pronpted by a concern for the
public safety,” for Mranda was based |largely on the Court's view

t hat warni ngs "woul d reduce the |likelihood that the suspects woul d

fall victimto constitutionally inpermssible practices of police
interrogation.” 1d. at 656 (enphasis added).
Viewed in isolation, the foregoing line of authority can be
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argued to support the validity of Section 3501, for those cases
state that violations of Mranda's rules do not necessarily result
in statenents that nust be deened "conpel | ed" within the nmeani ng of
the Self-Incrimnation Cause.® Tucker and its progeny therefore
m ght be read to suggest that the Court's fornulation of the
M randa rules, and its associ at ed suppressi on renedy, was sinply an
exercise of the Court's supervisory powers -- which would permt
Congress to supersede Mranda by providing an alternative rule
governing the adm ssibility of confessions. W note, however, that
the Tucker Court expressly quoted Mranda's statenent that "the
prosecution may not use statenments * * * stenm ng from custodi al
interrogation of the defendant unless it denonstrates the use of
procedural safeguards effective to secure the privilege against
self-incrimnation."” Tucker, 417 U.S. at 443 (quoting Mranda, 384
U S. at 444) (enphasis added). O course, the Mranda Court had no
authority to limt the circunstances under which Congress or the
States coul d deviate fromthe warni ngs requirenent unless Mranda

itself was constitutionally grounded. Thus, Tucker's adherence to

6 The only court of appeals that has expressly considered the
i npact of Tucker on the validity of Section 3501 reached that
conclusion. In United States v. Crocker, 510 F.2d 1129 (10th Gr.
1975), the Tenth G rcuit concluded w t hout extended anal ysis that,
"al t hough not involving the provisions of § 3501, [Tucker] did, in
effect, adopt and uphold the constitutionality of the provisions
thereof." 1d. at 1137. Crocker was decided | ess than a year after
Tucker, however, and as far as we are aware, the Tenth G rcuit has
not had occasion to reexam ne Crocker in light of subsequent
devel opnments in the Suprene Court's M randa jurisprudence, which we
di scuss bel ow.
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this aspect of Mranda undercuts the argunent that Tucker may be
read to have entirely repudiated Mranda's constitutional
under pi nni ngs.

Mor eover, despite the |anguage of Tucker and other cases, we
do not believe that the Suprenme Court's jurisprudence permts this
or any |lower court to draw the conclusion that Mranda may now be
viewed solely as an exercise of the Court's supervisory powers.
The nost inportant indication that the Court does not regard
Mranda as resting sinply on its supervisory powers is the fact
that the Court has continued to apply the Mranda rules to cases

arising in state courts. See, e.q., Stansbury v. California, 511

U S 318 (1994) (per curiam; Mnnick v. Mssissippi, 498 U S. 146

(1990); Arizona v. Roberson, 486 U S. 675 (1988); M chigan v.
Jackson, 475 U.S. 625 (1986). Although the Court has the authority
to announce rules of procedure and evidence binding on federal
courts, it has -- both before and after Mranda -- consistently
di scl ai mred any such supervisory authority over state courts. Wth
respect to cases tried in state courts, the Court's "authority is
l[imted to enforcing the comands of the United States

Constitution.” Mu/ Mn v. Virginia, 500 U S. 415, 422 (1991). See

Smth v. Phillips, 455 U S. 209, 221 (1982) ("Federal courts hold

no supervisory authority over state judicial proceedings and may
intervene only to correct wongs of constitutional dinmension.");

McNabb v. United States, 318 U S. 332, 340-341 (1943) (sane).

Because federal judges "may not require the observance of any
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special procedures” in state courts "except when necessary to
assure conpliance with the dictates of the Federal Constitution"
(Harris v. Rivera, 454 U S. 339, 344-345 (1981) (per curiam), the
Court's continued application of Mranda's exclusionary rule in
state cases depends upon the conclusion that Mranda rests on
constitutional underpinnings.’

The Suprenme Court has also recently held that clains that a
conviction rests on statenents obtained in violation of Mranda are

cogni zabl e on federal habeas review Wthrowv. Wllianms, 507 U S

680, 690-695 (1993). Habeas corpus is available only for clains
that a person "is in custody in violation of the Constitution or
the laws or treaties of the United States.” 28 U S.C 2254(a).
Because Mranda is not a "law' or a treaty, the Court's holding in
Wt hrow depends -- as does its application of Mranda to the states
-- on the conclusion that the requirenment of Mranda warnings
i npl enents and protects constitutional rights.

Finally, there is recurrent |anguage in the Suprene Court's
cases suggesting that -- "'[p]rophylactic' though [they] may be"
(Wthrow, 507 U.S. at 691) -- the Mranda rules, and subsequent
extensions of the rul es, nonethel ess have constitutional footings.

In Illinois v. Perkins, 496 U S. 292, 296 (1990), for exanple, the

” I ndeed, both Tucker and Elstad were state cases, and in
both decisions, the Suprene Court reaffirmed Mranda's basic
command that an unwarned statenent nust be excluded from the
government's case in chief. Tucker, 417 U S. at 445; Elstad, 470
U S. at 307.
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Court <characterized Mranda as having "held that the Fifth
Amendnent privil ege against self-incrimnation prohibits admtting
statenents given by a suspect during 'custodial interrogation'

W thout a prior warning." See also Edwards v. Arizona, 451 U S

477, 481-482 (1981) (describing Mranda as having "determ ned t hat
the Fifth and Fourteenth Amendnents' prohibition against conpell ed
self-incrimnation required that custodial interrogation be
preceded by advice" concerning the suspect's rights). |In Mran v.
Bur bi ne, 475 U. S. 412, 427 (1986), the Court rejected a clai mthat
M randa required suspects to be informed that their attorneys were
trying to contact them and it described that holding as "our

interpretation of the Federal Constitution.” And in United States

v. Havens, 446 U. S. 620, 626 (1980), the Court stated that all ow ng
statenents taken in violation of Mranda to be used for inpeachnent
pur poses permts the use of "unconstitutionally obtained evidence."

See also M chigan v. Jackson, 475 U.S. 625, 629 (1986) ("The Fifth

Amendnent protection agai nst conpel l ed sel f-incrimnation provides
the right to counsel at custodial interrogations."); Mchigan v.
Mosl ey, 423 U S. 96, 99 (1975) (certiorari granted to resolve
"i npor t ant constitutional guestion" whet her i nterrogation
concerni ng separate of fense foll ow ng i nvocati on of rights viol ates

M randa); Oregon v. Hass, 420 U S. 714, 715 (1975) (Court frames

i ssue as whether statenents taken after invocation of right to
counsel and used to inpeach are "inadm ssible under the Fifth and

Fourteenth Amendnents").
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Moreover, the Court's description of the Mranda rules as
"prophyl actic" does not require the conclusion that the rules are
therefore extra-constitutional. The appellation may sinply refl ect
the notion that Mranda, in the interest of avoiding constitutional
violations, structured a regine that "'overprotects' the val ue at
st ake" (Duckworth v. Eagan, 492 U S at 209 (O Connor, J.
concurring)), and thus excludes sonme statenents that are not
"conpel l ed" within the meaning of the Self-Incrimnation C ause of
the Fifth Anendnent. That a "prophylactic" rule is not necessarily
a non-constitutional rule is confirnmed by the Supreme Court's
descriptions of Edwards v. Arizona, 451 U S 477 (1981). Edwards
held that a properly warned suspect who asks for counsel is not
subject to further interrogation until counsel has been nade
avai lable to him unless he hinself initiates further communication
with the police. Edwards, 451 U. S. at 484-485. I n subsequent
cases, the Court has both characterized the Edwards rule as "a
second | ayer of prophylaxis" to protect a suspect's right to

counsel under Mranda (McNeil v. Wsconsin, 501 U S 171, 176

(1991)), and also unm stakably described Edwards as a

constitutional decision.?8 See Mnnick v. Mssissippi, 498 U S

146, 153 (1990) (describing Edwards as holding that police had

violated "rights secured to the defendant by the Fifth and

8 The Court's holding in Wthrow -- that clains of Mranda
vi ol ati ons are cogni zabl e on federal habeas review-- al so supports
the conclusion that a rule may be both "prophyl actic" and grounded
in the Suprene Court's constitutional |awraking authority.
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Fourteenth Amendnents"); Shea v. Louisiana, 470 U.S. 51, 52 (1985)

(sane); Oregon v. Bradshaw, 462 U.S. 1039, 1043 (1983) (opinion of

Rehnquist, J.) (sane); Mchigan v. Jackson, 475 U S. at 636
(Edwards "decision itself rested on the Fifth Amendnent").

In sumary, we believe that on the current state of the
Suprene Court's Mranda jurisprudence, no lower court is free to
conclude that the Mranda rules |ack a constitutional foundation.
Al t hough the Court in Tucker and other cases held that a failure to
give the specific warnings required by Mranda is not a per se
Fifth Amendnent violation, those cases did not address or explain
why, if not constitutionally based, the Mranda rules would
continue to apply to the States. | ndeed, the Court's continued
application of Mranda to the States and on habeas review sinply
cannot be explained on any ground other than that they were based
on the Constitution. Thus, Tucker and its progeny can be read to
have nodified Mranda' s understanding of what the Constitution
requires, but not to have stripped Mranda of its constitutiona
basis entirely. Even though "prophylactic,” Mranda cannot be
explained -- given the current state of the Court's jurisprudence
-- as anything other than a rule "necessary to assure conpliance

with the dictates of the Federal Constitution." Harris v. R vera,

454 U.S. at 344-345. As such, it is a rule that Congress cannot

supersede by legislation. See Gty of Boerne v. Flores, 117 S. Ct.

2157, 2163-2164 (1997).
Finally, even if Tucker and its progeny are viewed as having
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eroded Mranda's basic constitutional premse, this Court may not
di sregard controlling Suprenme Court precedent. M randa has never
expressly been overruled, and it is the Supreme Court's sole
province to pass on the continuing validity of its decisions. As
the Court recently cautioned:

W do not acknow edge, and we do not hold, that other
courts should conclude our nore recent cases have, by
inplication, overruled an earlier precedent. W reaffirmthat
"if a precedent of this Court has direct application in a
case, yet appears to rest on reasons rejected in sonme other
i ne of decisions, the Court of Appeals should foll owthe case
which directly controls, leaving to this Court the prerogative
of overruling its own decisions.”

Agostini v. Felton, 117 S. C. 1997, 2017 (1997) (quoti ng Rodri quez

de ijas v. Shearson/ Anerican Express, Inc., 490 U S. 477, 484

(1989)). Under the foregoing principle, until the Suprenme Court
expressly overrules Mranda and the nore recent cases reaffirmng
Mranda' s applicationto the States, | ower courts may not disregard
its basic command.® Thus, to the extent that Section 3501 would
require courts to admt statenments obtained in violation of
Mranda, this Court is bound by Mranda.

The governnent also is not free to disregard Mranda's command

® Consistent with this principle, in its court of appeals
brief in Agostini v. Felton, the Departnment of Justice took the
position that the Second Circuit was bound by the Suprene Court's
earlier decision in Aguilar v. Felton, 473 U S. 402 (1985), even
t hough the Court's subsequent Establishnment C ause jurisprudence
suggested that Aguilar was no | onger good | aw, and though several
Justices had expressly indicated aw llingness to overrul e Aguil ar.
Al t hough the Departnent reserved the right to ask the Suprenme Court
itself to overturn Aguilar, the Departnent argued that the Second
Circuit remained bound by the holding of that case.

24



by urging this Court to rely on Section 3501. W recognize that
the Executive's responsibility to "take Care that the Laws be
faithfully executed" (U S. Const., Art. 1l, 8 3) requires the
Department of Justice to defend Acts of Congress whenever
reasonable argunents are available in support of their
constitutionality. The Suprene Court, however, is the final
authority on the scope and interpretation of constitutional
provisions; and when, as here, the Court has announced a
constitutional rule based on its authority to explicate the
Constitution, the Executive cannot properly urge |ower courts to
disregard that rule in favor of a contrary rule established by
Congr ess. On the current state of Supreme Court law, the
Departnent of Justice cannot advocate to this Court that Section
3501 be applied to admt evidence that Mranda or other Suprene

Court deci sions woul d excl ude. °

10 Pursuant to Section 21(c) of Pub. L. No. 96-132, 93 Stat.
1049- 1050 (1979), as extended to the current fiscal year by Pub. L.
No. 104-208, 8§ 102, 110 Stat. 3009 (1996), we declare that the
foregoing position of the Departnment of Justice regarding the
constitutionality of Section 3501 constitutes the position of the
executive branch of the United States in the | ower courts.
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CONCLUSI ON
For the foregoing reasons, 18 U.S.C. 3501 does not provide a
basis for this Court to require the adm ssion of Leong' s unwarned
statenent in the governnent's case in chief.
Respectful ly subm tted.
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